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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



PEOPLE FOR THE AMERICAN WAY ) 
FOUNDATTON, | 

) 
) 

I 

NATIONAL SECURITY AGENCY/ ) 

CENTRAL SECURITY SERVICE, ) Cwil Action No 

) 

Defendant. ) 



Plaintiff, 



MEMORANDUM OF POINTS; ANp ATJTHORTTfF^ in SUPPORT OP 

£^^^lmlFl::jiMmTo^^ ^ 

Plaintiff People For the American Way Foundation ("PFAWF") respectfully 
submits this memorandum of points and authorities in support of its motion for a 
prehminary injunction. 

PRELIMINARY STATffMFivT- 

This is an action under the Freedom of Inforaiation Act ('FOIA"), 5 U.S.C. § 552, 
for injunctive and other appropriate relief seeking the disclosure and release of agency 
records improperiy withheld from Plaintiff by Defendant National Security 
Agency/Central Security Service ("NSA") relating to the NSA's warrantless electronic 
surveillance program. 

As nrst reported by the New York Tmes on December 1 6, 2005, Defendant has 
conducted a warrantless electronic surveillance progra,. of U.S. residents tha, has been 
secretly authorized by President Bush more than 30 times since September 1 1, 2001 and 
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has been in effect for more than four years. ■ The tremendous public concern and political 
furor over the program was swift and members of Congress from both sides of the aisle 
quickly registered their serious concerns and objections to the program itself, and the 
Administration's actions or inactions in advising and consulting Congress. 

For example, on December 16, Senator Arlen Specter (R-Pa.) was quoted as 
saying that the program is "wrong, clearly and categorically wrong," is "a matter for 
oversight by the Judiciary Committee" and is "a very, very high priority item.- He 
contmued his disapproval the following day, stating that such behavior by the executive 
branch "can't be condoned.""^ On December 18"\ in a letter to House Speaker Dennis 
Haslert (R-Il!,), Democratic House members called for an independent panel to 
investigate the NSA's warrantless wiretapping of U.S. citizens. On December 21 ^^ the 
American Civil Liberties Union delivered a letter to Attorney General Alberto Gonzales 
questioning the legal authority for the warrantless domestic spying and calling for an 
independent investigation by a special counsel." 

On December 23^^ fonner Senate Majority Leader Tom Daschle, who helped 
negotiate the 2001 Authorization for Use of Military Force - the primary authority cited 
by the Bush Administration in defense of the program - authored an article published in 
The Washington Post where he unequivocally denied that the joint resolution was 
intended by Congress to confer to the President the authority to conduct domestic 
wiretaps of Americans without a court order.^ On December 29"\ The Wall Street 



2 
3 i. 



; James Ris=„ .„d Erie Uch*,au, "Bush L=« U.S. Spy o„ die, W„hou, Co«." A/™ Yor, m..s (Dec 

^""^ ^'^='^'^' "f^-v.- We Didn't Grant." iVas/u.gron Post (d.c. 23. 2005) at A21 . 
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Journal puWhhcd a letter to the editor from Senator Russ Fe.ngold (D-Wis.) explaining 
that the Foreign InteHigencc Surveillance Act expressly prohibits domestic spying 
without a jud,cia: warrant.^ On January 8, 2006, the media reported that Senator Specter 
had asked Attomey General Alberto Gonzales to testify pubh-cly about the warrantless 
surveaiance program^ On January 18^, Senator Specter, ,n his capacity as Chain.an of 
the Senate Judiciary Committee, aimounced that the full committee would begin hearings 
on February 6^'' about the controversial program, titled "Wartime Executive Power and 
the NSA-s Surveillance Authority." Attorney General Alberto Gonzales is now 
scheduled to testify at those hearings, as well as at later hearings, on behalf of the Bush 
Administration in defense of the program's legality.^ On Janua^. 20^ Senator Patrick 
Leahy (D-Vt.) introduced a resolution to set the record straight thai Congress did not 
authorize President Bush's illegal spying program when it passed the 2001 joint 
resolution governing the use of military force in the war on ten-or.'^ 

Meanwhile, the non-partisan Congressional Research Service has issued four 
separate reports on the legality of the program.'" At least two lawsuits have been filed - 
one filed on January 1 7, 2006 by the ACLU and others in the United States District Court 
for the Eastern District of Michigan, Southern Division, challenging the constitutionality 

;R^sFei.gold. "The President's and FISA's Wiretapping U>«itC Ue ^«// W..W(Dec. 29. 

Perin. and Mary Speck % a "r pSorTt!T 'TA"^"^'''"''" ''"""' (^'»"- '^' 2006); Keith 

^X^:S::S^^J^^° ^£^^;'-':^^r^ Surv.nancc to Gather 
in Response to the 9/1 ] Attacks P L 07 40 W . w x? ' ^""^""^^tion For Use Of Military Force 
"Declarauons of War and So fions fl^^^ ^^""^^^ 4, 2006; CRS report, ' 

tmplications," updated J.ntl^S" ^^ ^Rs" p'on ''S/rP "?""^ ^^'^'^^™""' ^^ ^^^^> 
To Be In Wd ofU.S. IntelhU Activ.t^ J.tSg Co^ZS^^^^^^ '^^^^ '^ 
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of the program, and one filed on January ] 9, 2006. in this Court by the Electronic Privacy 
Information Center against the Department of Justice for withholding agency records 
about the program in violation of FOIA." 

In an effort to increase the public's knowledge about the program, Plaintiff filed 
its FOIA request to the NSA on December 29, 2005. However, despite Plaintiffs 
explicit request for expedited processing, even the 20-business day fime limit prescribed 
for processing a standard FOIA request has passed without any response from the NSA. 

The clear purpose of FOIA is to compel federal agencies like the NSA to disclose 
agency records to the public, hi fight of this strong pubhc policy favoring disclosure, as 
well as the over^^'he]mIng authority in this Circuit, there can be no question that Plaintiff 
will ultimately succeed in demonstrating that Defendant has violated the time 
requirements of FOIA and thus Improperly withheld responsive agency records. It is 
particularly important that prompt compliance with FOIA requirements be ordered in 
light oflhe Senate Judiciary Committee hearings beginning today; prompt production of 
all available, non-exempt documents is especially significant to serve the interests of 
FOIA and the American public. Plaintiff thus respectfully requests that this Court issue a 
preliminary injunction compelling Defendant to immediately process and disclose to 
Plaintiff all responsive documents hopefully in time for meaningful use in connection 
with Congressional hearings beginning today, but no later than 1 days from the date of 
the instant motion. 7 

STATEMENT OF FACTS 
A. Plaintiffs FOIA Request and Request for Expedited Proeessmg 



HkZd r r"-" ^''•^^'■"'^"■^« C'^''^^- - 0<-'PC'r>'ne>n of Justice, Civil Action No. 06-0096 



(HHK)(D.D.C,). 
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By letter dated December 29, 2005, to five different government agencies - 
Defendant National Security Agency, the Department of Justice, the Federal Bureau of 
Investigations, the Central Intelligence Agency, and the Department of Defense - 
Plaintiff submitted a request under the FOIA for agency records relating to 16 different 
categories of documents: 



Any and all documents relating to an individual or organization that has been the 
subject of electronic sur^'eillance by the NSA in the United States without a court 
approved warrant pursuant to the Executive Order signed by President Bush in 
2002 authonznig the NSA to conduct warrantless wiretaps domestically 
(hereinafter "the Order"), including, without limitation, documents authorizing 
the initiation of such electronic surveillance. 

Any and all documents that refer, reflect or relate to the total number of 
individuals that have been the subject of electronic surveillance by the NSA in 
the United States without a court approved warrant pursuant to the Order since 
the date of the Order up to the date of this request. 
Any and all documents that refer, reflect or relate to the total number of 
individuals who have been the subject of warrantless electronic surveillance by 
the NSA in the United States since the mid-2004 Department of Justice audit of 
the NSA s warrantless domestic electronic surveillance program up to the date of 
this request. 

Any and all documents that refer, renect or relate to the total number of wiretaps 
or other instances of electronic surveillance conducted by the NSA pursuant to 
authority gi-anted the NSA by the Order regardless of whether such number 
includes successive wiretaps conducted on the same individual 
Any and all document.-; relating to an attempt by the NSA to conduct warrantless 
dectronic surveillance on an individual within the United States pursuant to the" 
Order that failed to satisfy any set of predetermined conditions for warrantless 
electronic surveillance as established by any policy, procedure, notice, directive 
or practice. 

Any and all documents relating to any audit or review of the NSA's program to 
conduct domestic wanrantlcss electronic surveillance on individuals within the 
United States (hereinafter "the NSA progiam") pursuant to the Order since its 
execution, whether such audit or review was conducted internally by the NSA or 
externally, and whether such review or audit was conducted for the benefit of 
congressional or executive branch use. 

Any and all documents that refer, reflect or relate to any concern, objection or 
tTe'order'"'''^ ''"^'" '^' ^^'^ '^''"' ^^^ ^^^ ^'°^'''™ conducted pursuant to 
Any and all documents that reflect, refer or relate to communications with 
members of the United States Senate or House of Representatives about the NSA 
program to conduct domestic wan-antlcss electronic surveillance, including 
without limitation, copies of correspondence from or to members of Congress 
with any government person or agency about the NSA program 



4. 



5. 



6. 



7. 



8. 
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Any and all documents that reflect, refer or relate to the names of any member of 
the United States Senate or House of Representatives who has been briefed or 
mfonned about the program. 

Any and all documents relating to the dozen or more briefings to Congress about 
the NSA program referenced by Vice President Dick Cheney in his interview 
with ABC News "Nightlme" on December 18, 2005, including without limitation 
any documents prepared for use in such briefings and any documents that reflect 
the attendees and dates of any such briefings. See Hope Yen, Lawmakers Call 

Jorluvesugationiuto Domestic Spying Program. The Associated Press Dec 19 

2005, and attached hereto. ' " ' 



10. 



11. 



12. 



Any document thai contains or relates to any "checklist" or list created either by 
the Department of Justice, the Federal Bureau of In ve.stigation or the NSA for use 
in detennming whether probable cause or any justification exists for the initiation 
of a wairantless electronic surveillance of an individual in the United States by 
the NSA pursuant to the Order, including, without limitation, copies of initial 
drafts of such a "checklist,- any subsequent revisions to a checklist and any 
checkhsts relating to a specific individual that was considered as a subject of 
electronic surveillance under the NSA program whether or not such individual 
was ever in fact subjected to it. 

Any and all records relating to the NSA's electronic surveillance of Ohio trucker 
lyman f-airs, who was reported as having been a subject of the NSA program and 
who was allegedly involved in a plot to destroy the Brooklyn Bridge, including 
without limitation any checkhst or approval of the NSA's electronic surveillance 
of him. See James Risen and Erie Lichtblau, Bush Lefs U.S. Spy on Callers 
nuhoutCouris^ New York Times, Dec. 16, 2005. and attached hereto 
Any and all recordsjclating to a wan-antless electronic wiretap conducted under 

bomb .tT^""« r'"'''''^ '" '"'^^'^ ^^ Q^^^'^^ Pl«^ '"™l^i"g fertilizer 
bomb at acks on British pubs and train stations, including without limitation any 
checkhst or approval of such electronic surveillance Id 

Gel?r!l M-rf J'' ? "'"■'''''''* ^^'' ^"'"^^y ""''''''^ A"^^'-^*^ Gonzales or 

General Michael Hayden in preparation for or for their use during their press 

briefing on December 1 9, 2005 about the NSA program and the Srder 

All records provided to or created for the White House in preparation or for its 

use ^ unng the news conference held by President Bush on December 19, 2005 

about the NSA program and the Order. 

Any and all NSA records relating to People For the American Way Foundation 

or People tor the American Way, ounoauon 

A copy of the origina! request is attached to Plaintiffs Complaint as Exhibit A. 

Plaintiffs letter request stated that in the alternative with respect to requests 2-4, 
"PFAWF is willing to accept a full list of the number of domestic wiretaps or other 
electronic sutveillance conducted by the NSA and the number of persons subject to that 
surveillance within the requested time frame under authority granted by the Order, with 
the names of the targeted individuals or organizations redacted." See Original FOIA 



13. 



14, 



15. 
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Request at 2. Plaindfrs letter request also stated ihat it was "willing to accept redacted 

copies of the actual records responsive to Nos. 2A. Because our primary interest is 

determining die total number of times the NSA has conducted electronic surveillance on 

individuals within the United States pursuant to the Order without having first obtained a 

court-approved warrant, and the number of persons subjected to that su.-veil lance, either 

of these options are acceptable alternative responses to Request Nos. 2-4." hi 

In its letter. Plaintiff asked that the processing of its FOIA request be expedited 

because it is an orgamzation that is primarily engaged in disseminating information to the 

public - in that it "gathers infonnation of potential interest to a segment of the public" and 

"uses its editorial skills to turn raw materials into a distinct work, and distributes them to 

an audience" - and because the infonnation is "urgently needed to infomi the pubhc 

concerning some actual or alleged government activity" and "is of widespread and 

exceptional media interest and the information sought involves possible questions about 

the goverm.ent's integrity which affect public confidence." Id. (citing National Security 

Archivev. Department of Defense, Z%^Y. Id. 1381, 1387{D.C.Cir. 1989)) 

B. NSA's Lack of Response to Plamtiffs Request for Expedited 
Processing and FOIA Request and Plaintiffs Exhaustion of 
Administrative Remedies 

Plaintiffs FOIA request was sent both by regular mail and by facsimile 

transmission. A fax confiimation receipt reflects that the request was received by the 

NSA at approximately 5:04 p.m. on December 29, 2005.'^ Accordingly, Defendant's 

deadline for responding to Plaintiffs expedited processing request was January 8. 2006. 

and its deadline for responding to a standard request was January 30, 2006. To date, 

however. Plaintiff has receive d no response from the NSA at all as to its FOIA request or 

'^ A copy of that fax receipt is attached to P].i„,iff s Complaint as Exhibit B. &e Complaint atl 1 1. 
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Supe^-vislou, 58 F.3d 738 (D,C. Cir. 1995). As explained in more detail below, these 
factors weigh in favor of granting Plaintiffs requested relief and an injunction is 
warranted under the facts of this case. 

A. Plaintiff is L ikely to Prevail on the Merit.; 
There can be no case more straightforward than this one. There is no question 
that the Freedom of Infomiation Act mandates specific time limits for responding to 
requests for the disclosure of agency records. Defendant has completely failed to fulfill 
any of those requirements. This is not a case of over-withholding or a disagreement as to 
the applicability of a claimed FOIA exemption or the failure to provide an adequate 
Vaughn mdex. The matter is simply that the NSA failed to meet the most basic and 
minima] requirements of FOIA by failing to process Plaintiffs request at all. 
Notwithstanding Plaintiffs specific request for expedited processing, which requires a 
lO^calendar day response, Defendant has even failed to meet the 20-busincss day time 
limit required for the processing of standard requests. The Defendant's inaction in this 
matter plainly violates the law, and is particularly troublesome given the significance of 
the subject matter, 

FOIA itself contemplates that blatant violations such as (his one deserve the most 
pron.pt attention by expressly peimitting a wronged requester to proceed to court without 
filing an administrative appeal. It provides: "Any person making a request to any agency 
for records . . . shall be deemed to have exhausted his administrative remedies with 
respect to such request if the agency fails to comply with the applicable time limit 
provisions of this paragraph." 5 U.S.C. §552 (a)(6)(C). Because of these indisputable 
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facts, there is a high likeHhood that Plaintiff will succeed on the merits of this case, 
weighing in favor of the requested injunctive relief. 

R» Irreparable Harm to Plaintiff and the Public Interest In the 
Requested Documents Warrants the Requested Relief 

Time is of the essence in this matter. Plaintiff fded its FOIA request because it 

has a compelling interest in making available to the public information about the 

warrantless surveillance program, including the frequency and number of wiretaps 

conducted on U.S. citizens without a court order. Plaintiffs - as well as the U.S. Senate 

and the public at large - are entitled to review the requested and wrongfully withheld 

documents in order to have as complete a picture as possible as soon as possible. Prompt 

compliance is even more important because of Congressional hearings on the NSA 

program, starting with Senate Judiciary Committee hearings beginning today. '^ The 

government cannot be allowed to improperly restrict and control the amount of 

information about its activities from the public, particuiariy when many contend that 

those activities directly contravene a fundamental constitutional right. Defendant should 

be ordered to comply its obligations under FOIA and to stop stalling the American people 

and its representatives from a full understanding of the program and its implementation. 

Equally important is the resulting harm to the public's confidence in the 

government, which will be seriously impaired unless this court orders Defendant to 

comply with the law. Lack of transparency by the Administration to Congress and the 

public, even during wartime, is extremely troubling. It is incontrovertible that there is 

great public of concern about the unprecedented secrecy surrounding the 



]' In other contexts, courts have found that the requisite injury is present, and preliminary injunctive relief 

^'rffo™^""*tnol^'!? """^'"^ "^'"'^ ■' °^'^"' ^=^^<^"«-" Se^- eg- United State, v. BNS, Inc.. 858 f. 2d 456, 
4&5 {J Cir. 1 988); Martin-Marietta Corp. v. Bendix Corp.. 690 F.2d 558, 568 (6"' Cir. 1982). 
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surveillance activities in secret for over four years. Failure to enforce the provisions of 

the law, and will significantly undennine the integrity of the government. 

^^ ,„ ^.,u,w.;, jjuc-aicp US ooiigaiions under FOIA. 

The public would be well served by requiring Defendaiit to comply with its statutory 
uuuc. HI ume 10 De oi use m the pending hearings. By granting Plaintiffs requested 

relief, this court will fulfill FOIA's dominant obiective of di..Hn.„r. .«. .. 

C- N o Substantial Hann to Others W ill Resuh Tf the Relief is GrnntP,^ 

relief requested were not granted. Defendant will suffer no hardship if this Court were to 

non-exempt agency records. By granting the requested injunction, this Court will be 
— ..^-.....^ ^.......n .u uu uu iuurt. ana no less - than what it otherwise should have 

done as required under the law. All statutory time limits have now expired and the N. a 
has yet to perform any of its FOIA obligations to Plaintiff. 

FOIA's ujimistakable purpose is to mandate broad di.ninc.r. ^f o„. .. 

To deny Plaintiff and the public access to the requested records would be to frustrate this 
admirable purpose beyond reoair. Sn. ton u/n„M ««™,;»;^„ T^,^... j. 
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compelling Defendant to process Plaintiffs request and disclose responsive documents 
within 1 days of this motion. Plaintiff asks that the Court, pursuant to Local Rule 
65. 1(d), schedule a hearing on this motion at the Court's earliest convenience. 

Dated: February 6, 2006 

Respectfully submitted, 

PEOPLE FOR THE AMERICAN WAY 
FOUNDATION 



By: ^^^^5^^ 

Counsel ^ 

ElUot M. Mincbcrg 
DC Bar No. 941575 

People For the American Way Foundation 
2000 M Street, Suite 400 
Washington, DC 20036 
(202) 467-4999 (telephone) 
(202) 293-2672 (facsimile) 
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